M NUTES

MONTANA HOUSE OF REPRESENTATI VES
57th LEG SLATURE - SPECI AL SESSI ON
COWM TTEE ON JUDI CI ARY

Call to Order: By CHAIR JI M SHOCKLEY, on August 7, 2002 at 9:00

A M, in Room 137 Capitol.
ROLL CALL

Menbers Present:
Rep. Ji m Shockl ey, Chair (R
Rep. Paul dark, Vice Chair (D)
Rep. Jeff Laszloffy, Vice Chair (R
Rep. Glda dancy (R
Rep. Aubyn A. Curtiss (R)
Rep. Steven Gl lus (D)
Rep. Gail CGutsche (D)
Rep. Christopher Harris (D)
Rep. Linda Holden (R)
Rep. Joan Hurdle (D)
Rep. Brad Newman (D)
Rep. Mark Noennig (R)
Rep. Ken Peterson (R)
Rep. Diane Rice (R
Rep. Bill Thomas (R
Rep. Merlin Wlery (R
Rep. G ndy Younkin (R

Menbers Excused: Rep. Jeff Mangan (D)
Menbers Absent: Rep. Bill Eggers (D)

Staff Present: John MacMaster, Legislative Branch
Pam Schi ndl er, Commttee Secretary

Pl ease Not e: These are sunmary mnutes. Testinony and
di scussi on are paraphrased and condensed.

Comm tt ee Busi ness Summary:
Hearing(s) & Date(s) Posted: HB25, 8/01/2002
Executive Action: HB25, Tabled
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HEARI NG ON HB25

Sponsor :
Rep. Shockl ey-HD 61-Victor, Montana

"An act reducing the General Fund expenditures by providing for
the discharge of inmates u[ to 1 year before they woul d ot herw se
be discharged if a correctional institution or system exceeds its
operation capacity; elimnating the requirenent that the
Department of Corrections reinburse counties for hol ding new

i nmat es". EXH BI T(j uh03a01)

(TAPE _NOT WORKI NG PROPERLY. )

{Tape : 1; Side : A, Approx. Time Counter : 88}

Pr oponent s:
Di ana Koch-Dept. of Corrections, Chief Legal Counsel

What does it nean to sentence sonmeone to Dept. of Corrections?
DOC has the ability to place the offender in the nost appropriate
facility. A judge can recommend where a DO C. conmt gets

pl aced, cannot order in any particular place. Screening
committees help us. Conmmttee nenbers-|aw enforcenent,

probation/ parol e and community nenbers. Were does of fender need
to go and where for the safety of comunity.

D.O.C. commtnment was enacted in 1993. As an alternative to a
strict placenent in prison. 1997-The Dept. cane to the

| egi sl ature and requested that the anything over 5 years is going
to be a coomtnent to prison. Pre-Release Centers in Mssoul a,

Hel ena, Butte, Geat Falls, Billings. Intensive Supervision
Prograns in Kalispell, Mssoula, Butte, Bozeman and Billings.
Added program Conditional Rel ease. Boot Canp. 1999-790 DCC
confits, 2000-989, 2001-1028. 58.1% as of yesterday had a regul ar
pri son sentence. Wy? Community safety, pre-release at capacity,
i ntensi ve supervi sion programat capacity. Mre risk to
community if there is | ess supervision. Mny prison adm ssions
have already failed. 50% have not failed in a conmunity

pl acenent yet, but 50% have. Dept. needs to place sonme of these
commts in a prison. Boot Canp is not always appropriate, very
rigorous. DOC has relied on parole for conmts. Trying to

devi se a comunity placenent programto take care of DOC confits.
883 nmen like to see themreleased into the conmunity. 20-25% st op
fromgoing into prison. Could put out in an appropriate
community placenent. Wen offenders are in the comunity and
they re-offend, can then place in prison. Wy HB25? Cannot
solve entire problemby working with DOC conmits. More prisoners
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in prison than budgeted for. Some MSP, MAP that have been
commtted to prison that nmay be appropriate to | eave prison than
these DOC conmts. Mechanismto get soneone out of prisonis
what HB 25 is. DOC needs tinme but does not have. Stop the tidal
wave, we need tinme to do it right. HB 25 is an insurance policy,
a last resort.

Rep. Lazloffy (Vice-Chair) limts testinmony to 45 m nutes.
Bet h Brennenman-Legal Director of ACLU of Montana
{Tape : 1; Side : A, Approx. Time Counter : 88 - 345}

Settlenment Agreenent with the MSP. Inmates are ACLU clients.
Overcrowding is real, hot sumrer. Energency neasure, does not do
anything to prevent this from happening in the future. Fal se
sense of security. Problem can happen over and over again. Only
criteria in bill for what determ nes soneone to be rel eased:

only requires individuals within 1 year of discharge can be

rel eased. No other criteria are included. Parole board has been
ci rcunvented. Suggest this body has the ability to require DOC
to specific criteria. Wthout criteria, DOCis left to their own
devi ces.

Qoponent s:

Gordon Morri s-Montana Assoc. of Counti es

There is an anmendnent to the bill relating to the title and body
of the bill. Result have not seen that; it nmay be the case if

| ooki ng upon the anendnent, | would w thdraw nmy opposition.
Title: line 7, elimnating the requirenent to reinburse
counties. line 9 page 2 through line 19. Do not like; if
elimnating the requirenent for reinbursenent to counties. Page
3, line 1-also a problem Constitutes a cost shift.

{Tape : 1; Side : A, Approx. Time Counter : 345 - 493}
{Tape : 1; Side : B; Approx. Tinme Counter : 0}

Tom Esch- County Attorney from Fl at head Co.

Oppose early release of felons. Function of governnent is to
provide for citizens security. Accountability. Parole programns-
merit, public safety and rehabilitation. No distinction between
child nolester and for one who is witten bad checks. This
proposal abandons the prom se of truth in sentencing. If this
bill goes forward and fails, we wll go back to sentence
inflation. Talk to judges, advocates and victins and see what

t hey say.
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Denni s Paxi nos- County Attorney-Yell owstone County and Mont ana
County Attorney Association

This is a "catch and rel ease” program |If you commt a crine,
you need to be punished. HB25 does not conply with the Montana
Constitution. "Truth in Sentencing" Act says you nust serve 1/4
of sentence. Senators asked if was a prosecutors, arguing for
only 1/4 of sentences to be served; he stated currently they are
only serving 1/10. Judge Baugh sentenced Goodrey to 26 years
with 13 yrs. suspended. 10 prior felony convictions. County had
"dunped” 4 other felonies. This will be putting the "beans

counters” in charge. Like Jack N cholson said: "you can't
handl e the truth". Truth in Sentencing bill is "you can't afford
the truth".

Dean Har non- Mont ana Associ ati on of Counties, president. Also
Roosevelt County Comm ssi oner

Looked at anendnent to this that indicated the counties may not
be stuck with the cost shifting action. Al 56 counties would be
opposed to this bill because of public safety. June 2002,

sheriff put on the ballot 4 mlls which would have brought in
about $95K, that bill failed. Wiere do we get the noney in an

al ready tight budget if we're not conpensated by the state for

hol ding state prisoners? Don't accept themor turn "em| oose.

Denni s McCave- Yel | owst one County Sheriff's O fice-Captain.
DOC Advi sory Conmittee

One of 3 dissenting votes on the Advisory Commttee that said
don't bring this bill to this session. This bill reverses exactly
what the statues have been doing in incarcerating crimnals under
judicial sentence. If DOC is at capacity, they can stop

adm ssions. This is the wong bill at the wong tinme. This
needs open debate with | aw enforcenent, courts, victins. This
bill needs extensive study.

Bi || Kennedy- Yel | owst one County Conmm ssi oner

| oppose; needs an anmendnent. Counties can not afford to bal ance
the state's budget. There is a | oophol e-counties nay not be

rei mbur sed

Wayne Coperi der-Mntana Sheriffs and Peace O ficer's Association

| oppose and 9 other counties have opposed. Puts in hands of one
person the rel ease of prisoners. Not enough guidelines-no
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"checks and bal ances”. This circunvents the judicial systeman

affront victins of these crimnals. 50%wll re-offend.

I ncrease in workload for parole and probation officers. People

who have committed crinmes now nust pay debt. Public safety issue
by the DOC t hensel ves.

Mona Jam son-Gal l atin County

Strong opposition to HB 25. Title bill and page 22 |line 15-19,
basically a cost shift. Please delete the delete. No
relationship to the release and the nature of the crine.
Definitely over broad delegation in this bill fromthe

| egi sl ature to the executive branch.

JimSmth-M. Sheriffs and Peace Oficer's Association and M.
County Attorney's Association

Director Slaughter came to Association before and conceptually
tal ked to us about this. County Attorneys caught fl at-footed.
Unqual i fi ed opposition to HB 25

{Tape : 1; Side : B; Approx. Time Counter : 0 - 326}

| nformati onal Testi nobny:

None
EXHI Bl T(j uh03a02)
Questions from Conmi ttee Menbers and Responses:

Rep. Shockley to McCave-W were on the sane advisory commttee; |
don't recall cutting the per diemto counties. D d you? M.
McCave-No, it did not. Possible a drafting error.

Rep. Gallus to Koch-What in the heck happened between Billings
and nowwith this bill? This is not what we discussed at the

Advi sory Council. M. Koch-That was a m stake; | do have an
amendnent. It was a drafting error | nmade. W never intended on
doi ng anything to paynents to the counties. Rep. Newran to Koch-
Earlier testinony, you indicated the ISP's are full. M. Koch-

We're working on that conmunity programright now to rel ease nore
DOC confits that we are in control of. Rep. Newran to Koch-Isn't
this bill to much, too soon and doesn't this put the comrunities
at risk? That programm ng doesn't exist; where are you going to
put these people? Ms. Koch-What we think at DOC is not too much
too soon-it's an insurance policy that we are going to try and do
as much as we possible can with the DOC commts to try and do it
that way. |If that doesn't work and we can't bal ance the budget,
there are people sitting in the MSP that we can't do that with
because they're MSP i nmates. Sone of them nmay have probation to
follow, but we can't put themin the community without this bill.
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Rep. Newman to Koch-Isn't the determi nation of DOC commt rather
than a prison commt, up to a judge? M. Koch- Yes. That is

correct; it is a judicial call. Wiether a DOC commit or a prison
commt. Rep. Newran to Koch-Concerned about |ack of criteria;
nothing in this bill that tal ks about the nature of offense,

not hi ng that tal ks about nunber of offenses, nothing that talks
about the victinms. Wiere in this | egislation does the DOC be
accountable to the public and victinms. M. Koch-It is not in

| egi sl ation, the DOC woul d approve anendnents to this to put
criteria in.

Rep. Noennig to Koch-Are there nechanisns that exist now for
transferring inmates into these centers. |If it a DOC center,

t hat mechani sm does exist, right? M. Koch-Yes, it does. Rep.
Noennig to Koch-Do you agree that this procedure bypasses the
Parol e Board? Ms. Koch-Yes, to sone degree. Parole Board still
functions and sees people at an appropriate tinme and can parole

them People still in prison can be released with this bill even
if Parole Board says no. Rep. Noennig to Koch-Standards for
rel ease? Page 2, lines 8 and 9, this is the procedure by which

the Director determnes the institution exceeds it's operation
capacity. Necessity of accommobdating new i nmates is grounds for
declaring a correctional institution or systens exceeds its
operation capacity. There are always grounds, m ssing sonething?
Ms. Koch-Defer to Joe WIlians, Fiscal Division Adm nistration.
M. WIlianms-1 don't want there to be a disconnect between the
budget shortfall we're facing and this policy decision today.
Public safety has a price. Correctional (adult) population in
the State of Montana has increased, al nost doubled in 12 years.
The popul ation for the entire State of Mntana has gone up 12%in
sanme period. W grew roughly 9% in our mal e popul ati on | ast

year, 12.5%in females | ast year

{Tape : 1; Side : B; Approx. Tinme Counter : 326 - 514}
{Tape : 2; Side : A, Approx. Time Counter : 0}

Deficit grows worse. Ramfications to this; not many viable
options to this. |If projections continue, we're tal king about

| ay-of fs. Rep. Noennig to WIllians-Drafting question. Re:
necessity of new inmates. You al ways have that necessity. M.
WIllians, that is exactly correct. W don't want to limt the
ability of counties. You're right; we can work on that.

Rep. Keating to Koch-Parole? | st paragraph. Wo determ nes the
time of parole? M. Koch-Function of the Dept. of Records, one
person | ooks at the prisoner's sentence and then coordi nates that
with the statute in effect. They determ nes when eligible. Rep.
Keating to Koch-There is an area of discretion? M. Koch-There
is very little discretion. Rep. Keating to Koch-If soneone is
cl ose to parole and has done good tine, naybe Parole Board woul d
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act earlier? M. Koch-That's a good idea. Rep. Keating to Koch-
Not an emergency situation; in a normal course, could be
reasonably applied, that up to the Parole Board and DOC. M.
Koch-Wul d take a statutory change. Rep. Keating to Koch-There
are private prison in Shelby. Are they full? M. Koch-Defer to
Joe Wllianms. M. WIIlians-Yes, they are full, Dawson County,

M ssoula, Great Falls. A nunmber of unserved felony warrants out
there due to the capacity of facilities.

Rep. Harris to WIlians-Fiscal Note: confused, reinbursenent
provisions in the bill, the projected savings included the |ack
of reinmbursenent. M. WIlianms-No, they are fromrel eases. Rep
Harris to WIllianms-Wy in Section 6-projection of $4.8M savi ngs
but it is for 2003, then in general fund balance net effect is o.
M. WIllianms-It's not a savings because we have not budgeted for
it. Rep. Harris to WIllianms-Long termlnpacts? M. WIIlianms-35%
recidivismrate, not 50 Rep. Harris to WIIlians-Section 6,

$4. 8M savi ngs; where is it? M. WIIlianms-Paynents not nmade to
regional /private prisons. Looking at a prison with enpty jail
cells. Rep. Harris to Wllians-No |layoffs? M. WIIlians-Yes-if
have to at private prisons? There would be econom c i npacts.
Rep. Gallus-Can we continue this |ater during Executive Action-so

that the Commttee nenbers have questions and give this bill the
proper death this deserves. Rep. Hurdle- | object, | have
guestions. Rep. Lazloffy-WII let questions continue for a tinmne.

{Tape : 2; Side : A, Approx. Time Counter : 0 - 170}

Rep. Peterson to Koch-Reading this bill; the director after
conferring wwth the governor and the finance conmttee, nakes a
determ nati on you reached capacity, is that correct? M. Koch-
Yes. Rep. Peterson to Koch-After the director has determ ned
that; what are the nechanics of releasing prisoners? M. Koch-
DOC nakes the call. Rep. Peterson to Koch-Is the criteria

devel oped? M. Koch-No. Rep. Peterson to Koch-Is this an

i mproper del egation of legislation authority. M. Koch- No.

Rep. Shockl ey to Sl aughter-What percentage of people in prisons
are DOC commts? M. Slaughter-48% Rep. Shockley to Sl aughter-
Wnen's DOC commts? M. Slaughter-70-75% Rep. Shockley to

Sl aught er-Capacity at MSP, 2 Reginald and Shel by? M. Sl aughter
capacity is 2800 and we are well over that. Rep. Shockley to

Sl aught er - How nuch woul d you like to reduce that? M. Sl aughter-
This is an energency option; what other options do | have? And
County jails are full? Go to the Governor and bring the
"session" back. O have sone "gate keeping" bill or statute.
hope | never have to use this bill.

Rep. Shockley to Sl aughter-What is the nmanageable level? M.

Sl aught er- W woul d use the DOC options and hope we never hit
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capacity. Today: MSP has 1341 people in it, designed for 800,
can run safely at 1300.

Rep. Hurdle to Brenneman-What is the criteria? Ms. Brenneman-5 of
them nature of the original offense, 1lst offense or one in a
series of many, conpleted their prograns in institution and have
"cl ean" conduct in prison, |ooking at drug offences. Rep. Hurdle
to Brenneman-Ri sk to conmunity al so? M. Brenneman- Yes.

Cl osi ng by Sponsor:

Rep. Shockl ey-As County Attorney Esch said this bill has sone
merit, but will have nmerit in January. If we are going to

rel easing prisoners for nonetary nmeasures; the statues ought to
reflect that. Bill provides nore control. W do not need to
pass this bill now, if ever. DOC commits are there for a nmaxi mum
of 5 years. Selective. Wiy not vote for this? Just in hopper on
Monday, Aug. 5. | feel we should table this as soon as possible.
We can take it up in January.

EXECUTI VE ACTI ON ON HB25

Mbti on: REP. CLARK npved that HB 25 DO PASS.

Motion/Vote: REP. SHOCKLEY noved that HB25 BE TABLED. Mdti on
carried 16-3 wth GQutsche, Hurdle, and Mangan voting no. Eggers
absent.

Rep. Younkin-Wuld like to see this bill in 2003 session with a

| ot of specific criteria.

Rep. @Gl | us- Acknow edges Ms. Koch for all of her work.

Rep. Hurdl e-Only vehicle for DOC to make cuts-after made such
deep cuts in education, human services, etc. should have to bear
the burden all by thenselves. | don't think we should have a
"hands of f" for DOC policy. |'mdisappointed that DOC shoul d not
have to bear sonme of the cuts. Wy should the children bear them
di sabl ed?

Rep. Younki n-Reason-It's a public safety matter and that cones
first. |If DOC can do it and we have the proper criteria to do it
then that is the way. Public safety is critical

Rep. Noenni g-By not acting for the reasons that were justified,
DOC is running a $9M deficit; that's a pretty substantial cut.

Rep. Peterson-Letter fromthe AGs office, discussing a bill re:
sexual offender's act?
Rep. Newman-1f Senate sends it over, yes, we will see that.

Rep. Hurdl e-No one is now or ever suggested that violent
crimnals should be rel eased; violent prisoners have doubl ed,
non-vi ol ent prisoners has tripled, drug offences have increased
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11 fold. W need to | ook at who prisons are filled with. W
shoul d never rel ease violent prisoners with victins.

{Tape : 2; Side : A, Approx. Time Counter : 170 - 508}
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EXHI Bl T(j uhO3aad)
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ADJ OURNVENT

REP. JI M SHOCKLEY, Chair

PAM SCHI NDLER, Secretary
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